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REMONSTRANCE 


Against  the  Bill  No.  102  of  the  House  of  Representatives,  now  pend¬ 
ing  before  Congress,  entitled  “  A  Bill  for  addition  to,  and  amend¬ 
ment  of,  the  several  acts  to  promote  the  progress  of  the  useful  Arts." 

This  is  the  fourth  session  of  Congress  at  which  alterations,  sub¬ 
stantially  like  these  contained  in  this  Bill,  have  been  urged  by  its 
lobbying  advocates.  That  the  principal  features  of  this  Bill  were 
originated  by  a  few  individuals  in  the  year  1845,  who  have  ever 
since  adhered  to  them  with  unyielding  tenacity,  is  well  under¬ 
stood  by  all  who  have  taken  the  trouble  to  inform  themselves  on 
the  subject ;  but  for  what  purpose  or  with  what  motives  they  have 
so  adhered  to  them  is  best  understood  by  those  having  a  knowl¬ 
edge  of  the  manner  in  wnich  the  Bill,  if  passed,  is  to  effect  their 
own  private  interests. 

It  being  believed  that  a  law,  like  that  proposed  by  the  Bill  in 
question,  would  be  injurious,  both  to  inventors  and  to  the  public 
generally,  and  would  introduce  strange  anomalies  in  the  civil  ju¬ 
risprudence  of  the  country,  this  mode  is  adopted  as  a  proper 
means  of  submitting  some  of  the  reasons  for  such  a  conclusion, 
to  the  consideration  of  the  representatives  of  the  people. 

The  suggestions  will  be  limited,  chiefly,  to  the  main  features  of 
the  Bill. 

And  before  adverting  to  its  contents,  it  may  be  well  to  observe 
that  there  is  always  a  disadvantage  in  an  accumulation  and  fre¬ 
quent  alteration  of  established  statutes.  It  breaks  up  and  throws 
into  a  state  of  confusion  the  law,  as  defined  and  settled  by  a  long 
course  of  adjudication  and  decisions  of  courts.  It  not  unfrequent- 
ly  happens,  that  by  the  exertion  of  a  few  individuals,  and  to  sub¬ 
serve  their  own  individual  purposes,  alterations  in  existing  laws 
are  procured,  which  render  inapplicable  principles  as  previously 
settled  by  long  experience  and  much  expense,  producing  new  ob¬ 
scurities  and  doubts,  and  giving  rise  to  innumerable  new  ques¬ 
tions  and  controversies,  and  involving  the  country  in  much  unne¬ 
cessary  expense,  vexations,  delay  and  litigation.  It  is  well  known 
to  all  intelligent  men,  that  a  statute  of  years  duration,  and  which 
has  been  tested  and  construed  and  elucidated  by  the  decisions  of 
courts  of  justice,  and  become  to  be  well  understood  and  settled, 
should  not  be  altered  for  trivial  causes,  nor  because,  in  some  re¬ 
spects,  it  is  not  quite  as  good  as  it  might  have  been.  Small  evils 
of  this  kind  had  much  better  be  endured  than  the  greater  one  of 
having  an  entire  change,  tending,  as  such  a  change  always  does, 
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to  call  into  requisition  the  services  of  lawyers,  time  of  courts,  and 
consequently  the  money  of  the  people  ;  and  still  less  should  an  ex¬ 
isting  law  be  altered,  because,  forsooth,  it  has  happened  not  to 
meet  the  ’peculiar  case  of  some  peculiar  individuals,  according  to 
their  extravagant  wishes,  or  has  not  individualized  its  benefits  suf¬ 
ficient  to  secure  their  special  advantage. 

The  public  good  and  equal  justice  to  all,  as  far  as  possible, 
should  be  the  polar  star  of  the  Legislator,  and  should  prompt  him 
to  a  thorough  investigation  of  every  important  change  before  he 
acts  to  produce  it. 

As  to  the  Bill  now  before  Congress  for  amendments  to  the  Pa¬ 
tent  Laws,  there  could  be  no  reason  to  doubt  its  certain  defeat, 
were  it  not  for  the  fact  that,  amid  the  multiplicity  and  press  of 
business  of  a  legislative  body,  its  members,  for  want  of  time  to 
reflect  and  investigate,  sometimes  hastily  pass  over  a  Bill  and 
give  it  their  support,  in  part,  perhaps,  from  placing  too  much  con¬ 
fidence  in  the  representations  of  those  whose  personal  interest  in 
the  matter  have  warranted  their  making  it  a  study  for  months,  as 
to  how  they  could  best  array  and  exhibit  the  reasons  for,  and  sup¬ 
press  and  obscure  those  against  it.  It  is  no  uncommon  illustra¬ 
tion  of  the  selfishness  of  mankind  for  a  few  individuals,  on  con¬ 
ceiving  that  a  change  of  law  would  subserve  their  own  individual 
purposes,  to  raise  the  cry  of  reform,  enlist  a  few  others  with  like 
interests,  call  a  meeting  or  convention,  make  a  bluster,  have  them¬ 
selves  and  a  few  of  their  flattered  dupes  appointed  a  committee 
to  petition,  and  with  all  the  parade  of  a  popular  call,  proceed 
thence  to  the  seat  of  government,  there  to  petition,  coax,  drill, 
persuade  and  importune  the  representatives  of  the  people,  until, 
in  the  hurry  of  business,  and  sometimes  in  part  to  get  rid  of  them, 
they  allow  their  request  to  be  granted. 

This  is  the  only  ground  of  danger,  it  is  believed  that  the  Bill 
now  under  consideration,  or  anything  like  it,  will  ever  be  passed 
by  an  American  Congress. 

This  Bill  touches  a  lav/  of  vast  importance  to  the  interest  of  the 
country,  and  not  of  any  particular  locality,  but  of  the  whole  coun¬ 
try  ;  it  proposes  an  entire  change,  not  only  in  a  law  tried  and  set¬ 
tled,  but  in  what  is  justly  termed  the  “  Metaphysics  of  Law,” 
and  in  which  a  material  change  must  inevitably  produce  great 
confusion  and  entire  ruin  to  thousands. 

It  is  believed  that  there  is  no  demar  l  for  this  alteration,  either 
in  public  opinion  or  in  the  necessity  of  the  case,  and  that  it  would 
be  wrong,  injurious  and  unjustifiable,  and  not  subserve  the  pur¬ 
poses  of  general  good,  public  improvement,  nor  individual  justice, 
widen  have  been  represented  and  awarded  to  it  by  its  interested 
advocates,  but  rather  private  purposes  of  individual  gain  and  un¬ 
due  advantage. 
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In  this  Bill  there  are  17  sections  and  18  provisos — the  latter 
notorious  hiding  places  for  bad  law. 

The  first  section  of  the  Bill  reads  thus:  “  That  the  Commis¬ 
sioner  of  Patents  may,  in  all  cases,  refuse  to  grant  letters  patent 
for  any  matter  or  cause  which  would  render  the  same  invalid  on 
a  process  for  the  repeal  of  letters  patent  as  hereinafter  provided ; 
but,  in  all  such  cases,  the  applicant  shall  be  entitled  to  an  appeal 
from  the  decision  of  the  Commissioner,  as  provided  in  the  several 
acts  to  which  this  is  in  addition.” 

The  first  thing  to  be  observed  respecting  this  provision  is,  that, 
notwithstanding  the  Patent  Office  has  more  to  do  now  than  it  can 
accomplish,  this  change  would  greatly  increase  its  difficulties,  by 
investing  the  Commissioner  with  the  jurisdiction  of  all  matters 
affecting  the  titles  of  parties  to  their  respective  inventions;  all 
matters  of  law  and  fact  of  every  kind  and  description,  however 
difficult  and  important  they  might  be,  and  which  the  inhabitants 
of  this  and  every  other  country  have  heretofore  had  the  privilege, 
(or  rather  right,)  as  in  other  cases  touching  claims  to  property,  of 
bringing  before  established  judicial  tribunals.  Such  a  law,  it  is 
submitted,  would  be  novel,  dangerous  and  oppressive ;  and  most 
alarmingly  so,  unless  accompanied  by  the  antidote  of  an  easy 
mode  of  appeal  to  other  tribunals.  A  bare  allusion  to  its  opera¬ 
tion  will  suffice  to  show  this. 

With  great  deference  for  the  qualification  of  the  present  Com¬ 
missioner  of  Patents  and  his  assistants,  for  the  duties  which  they 
are  now  required  to  perform,  it  must  be  obvious  to  all  who  take 
time  for  reflection,  that  the  Patent  Office  is  neither  a  proper  nor 
safe  tribunal  to  finally  determine  the  important  questions  affecting 
the  rights  of  parties  to  inventions,  which  questions  have  arisen 
and  are  constantly  rising,  and  which  for  years  have  puzzled  the 
highest  judicial  talent  of  the  world,  and  which  by  this  provision 
would  be  cast  upon  the  Commissioner  and  his  assistants. 

There  are  many  reasons  for  this. 

The  Commissioner  of  Patents  himself  is  subject  to  removal  and 
change,  and  may  not  be  even  a  lawyer,  or  at  all  qualified  to  de¬ 
cide  the  important  law  questions  which  would  come  before  the 
office.  The  greater  part  of  the  business  of  the  Patent  Office  is, 
and  must  be  done  by  clerks,  (called  Examiners,)  liable  also  to  be 
changed  from  time  to  time,  and  cannot  be  expected  to  be  qualified 
to  decide  important  cases  involving  law  and  fact.  Such  a  pro¬ 
vision  would  be  clothing  mere  clerks  with  the  business  of  judges, 
which  properly  belongs  to  learned  and  experienced  jurists.  Be¬ 
sides,  the  parties  are  not  allowed,  in  person  or  by  counsel,  to  ap¬ 
pear  before  the  Commissioner  to  present  or  advocate  their  claims 
in  contested  matters. 
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The  business  of  the  Patent  Office  is,  and  will  always  be,  too 
much  hurried  for  deliberate  investigations;  and  in  the  absence  of 
parties  and  counsel  to  present  their  rights,  they  will  often  be  mis¬ 
understood,  and  hurriedly  and  improperly  disposed  of. 

The  mode,  also,  of  taking  testimony  to  be  used  before  the  Com¬ 
missioner  in  contested  cases,  is  loose,  imperfect  and  dangerous, 
and  without  the  power  to  the  parties  to  compel ,  as  in  other  cases, 
the  attendance  of  witnesses,  and  reaches  only  the  testimony  of 
those  who  volunteer  to  give  it. 

It  is  therefore  submitted,  that  to  give  the  Commissioner  of  Pa¬ 
tents  the  additional  jurisdiction  contained  in  the  section  in  ques¬ 
tion,  unless  (as  before  stated)  the  evil  is  mitigated  by  a  provision 
for  a  suitable  and  easy  mode  of  appeal,  is  entirely  wrong. 

No  such  provision  for  appeal  is  contained  in  the  Bill. 

It  leaves  the  means  of  appeal  just  where  they  now  are,  under 
the  old  law,  which  every  one  at  all  acquainted  with  the  subject 
well  knows  to  be  of  no  practical  benefit. 

The  present  law  provides  for  an  appeal  from  a  decision  of  the 
Commissioner  of  Patents  to  the  District  Judge  in  the  District  of 
Columbia,  by  notice,  &c.,  to  be  reheard  only  on  the  evidence  taken 
before  the  Commissioner,  and  under  the  circumstances  above 
complained  of ;  and  also  by  a  bill  in  equity.  It  has  been  decid¬ 
ed,  as  stated  in  a  Report  of  the  Commissioner,  that  the  bill  refer¬ 
red  to  must  be  filed,  and  the  proceedings  thereon  all  had  in  the 
District  of  Columbia, 

There  is  no  provisions  for  an  appeal,  therefore,  except  what 
must  be  brought  at  the  city  of  Washington,  in  the  atmosphere  of 
the  Patent  Office. 

Now,  in  the  name  of  common  sense,  why  should  contending 
parties  be  dragged  from  the  remote  parts  of  the  country,  from 
Maine,  Iowa,  Wisconsin  and  other  places,  to  the  courts  at  the 
city  of  Washington  to  test  their  rights  ? 

Why  should  two  parties  residing  in  the  state  of  Michigan,  with¬ 
in  a  few  hours  ride  of  the  United  States  Court  there,  and  with 
their  counsel  and  all  their  witnesses  in  the  same  neighborhood, 
be  put  to  the  oppressive  alternative  of  being  compelled  to  relin¬ 
quish  their  rights  and  suffer  imposition,  or  to  muster  their  forces 
and  emigrate  to  Washington  to  a  similar  court,  to  contest  their 
respective  claims  ? 

Is  this  the  law  to  diminish  the  expense  of  litigation  to  in¬ 
ventors  ? 

The  proposition  is  so  absurd  as  to  bear  the  marks  of  a  scheme 
on  the  face  of  it. 

As  well  might  parties  be  required  to  repair  to  Washington  with 
witnesses  and  counsel  to  conduct  all  other  litigations;  and  as 
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well,  on  the  same  principle,  might  all  the  courts  of  the  United 
States  be  located  in,  and  confined  to  the  District  of  Columbia. 

Consider  what  would  be  the  chance  of  a  poor  inventor,  residing 
a  thousand  miles  from  the  city  of  Washington,  and  contending 
with  a  man  of  wealth,  if  he  must  incur  the  expense  of  transport¬ 
ing  his  witnesses,  counsel  and  himself,  to  that  place  to  obtain  a 
hearing. 

And  besides  this,  is  the  uncertainty  and  obscurity  of  the  pro¬ 
vision  for  appeal  by  bill  in  equity.  This  has  been  deemed  so 
great  that  it  has  been  resorted  to  in  only  one  or  two  instances, 
unless  very  recently,  and  has  never  been  found  of  any  practical 
utiiitv. 

The  jurisdiction  and  powers  of  the  Commissioner  of  Patents 
ought  not  to  be  enlarged  at  all.  It  would  be  injurious  in  every  point 
ot  view.  But  if  they  should  be,  to  avoid  the  danger  and  incon¬ 
veniences,  and  to  mitigate  much  of  the  evil  resulting  therefrom, 
there  should  be,  at  least,  a  provision  for  appeals  to  be  takemfrom  his 
decisions  to  the  courts  of  the  United  States,  where  the  contending  parlies 
reside;  this  is  due  to  inventors  to  save  them  from  great  injustice. 

But  again,  the  Patent  Office  is  already  nearly  a  year  behind  in 
the  business  which  comes  under  its  present  jurisdiction,  and  to  re¬ 
lieve  it  from  this  embarrassment,  additional  force  and  compensa¬ 
tion  was  granted  b}r  Congress  at  the  last  session  ;  and  the  diffi¬ 
culty  should  not  be  increased  by  improperly  and  unnecessarily  in¬ 
creasing  the  work  of  the  office. 

Another  leading  feature  of  the  Bill  is,  to  make  Letters  Patent 
conclusive  evidence  of  the  right  of  the  patentee  to  recover  in  suits  by  him 
for  infringement.  This  is  placed,  as  if  of  secondary  importance, 
in  the  second  and  last  proviso  of  the  fourth  section  of  the  Bill,  in 
the  following  words : 

“  Provided,  also ,  That  the  production  in  court  of  the  original  Letters  Patent, 
or  duly  certified  copies  thereof,  shall  be  deemed  conclusive  evidence  of  the  right 
of  the  patentee  to  recover  in  all  actions  for  the  infringement  of  the  invention  se¬ 
cured  by  said  Letters  Patent,  until  the  same  shall  have  been  repealed  in  man¬ 
ner  and  form  as  hereinafter  provided,  nor  shall  any  defence  be  made  against  the 
validity  of  the  same.” 

This  provision,  modest  and  unassuming  as  it  may  appear  in  the 
garb  of  a  proviso,  if  permitted  to  pass  will  effect  an  entire  change 
in  the  existing  law,  and  be  a  perfect  anomaly,  not  only  in  the  laws 
of  this  country,  but  in  the  laws  of  nations  generally — a  principle, 
it  is  submitted,  which  never  existed  in  the  Patent  Laws  of  any 
country,  and  which  never  ought  to  exist. 

A  bare  statement  of  the  effect  of  such  a  provision  is  suf¬ 
ficient  to  show  its  utter  absurdity  and  injustice  ;  and  that 
this  may  be  more  readily  understood,  let  the  practice  under 
the  uresent  law  be  first  adverted  to.  The  law  as  it  now 
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stands  makes  the  Letters  Patent  prima  facie  evidence  of  the  pa¬ 
tentee’s  right  in  suits  commenced  by  him  or  his  representatives; 
and  every  one  who  lias  had  any  experience  at  all  on  the  subject, 
whether  lawyer  or  not,  well  knows  that  this,  in  all  cases  throughout 
the  United  States,  has  been  its  uniform  operation  in  practice.  Its 
practical  operation  is  plain,  simple  and  just,  running  thus — in  a 
suit  commenced  by  a  patentee  for  the  infringement  of  his  patent, 
he  produces  in  evidence  his  Letters  Patent,  or  an  authenticated 
copy,  and  this,  uncontradicted  by  other  evidence,  like  a  deed  for 
land,  is  all  the  evidence  he  needs  in  the  first  instance,  to  prove 
himself  the  original  and  first  inventor,  and  entitled  to  the  thing 
claimed;  and  this,  together  with  proof  of  infringement,  if  not  suf¬ 
ficiently  rebutted,  entitles  him  to  a  verdict :  his  case  being  thus 
proved,  however,  the  defendant  may  then  produce  evidence  show¬ 
ing  that  the  plaintiff’  never  had  any  right  to  the  thing  he  has 
claimed  ;  that  he  obtained  his  patent  for  it  by  fraud  and  collu¬ 
sion  ;  that  he  pirated  it  from  the  defendant  himself  or  some  other 
person  ;  that  the  public  were  in  possession  of  it  before,  and  not 
by  his  discovery,  but  by  that  of  some  other  person,  and  that  he 
was  not  the  first  or  original  inventor  of  it,  and  therefore  had  no 
more  right  to  it  than  any  and  all  other  persons. 

And  now,  in  the  name  of  reason  and  the  experience  of  all  men, 
what  is  there  against  such  law  and  such  practice  ?  Is  it  not  right  ? 
Is  it  not  analogous  to  all  other  cases  ?  Is  it  not  just  and  proper  that 
a  defendant  shall  have  the  right  to  prove  such  a  defence,  and 
thereby  to  dispute  the  plaintiff’s  pretended  title,  to  show  his  fraud 
and  collusion,  and  thereby  prevent  his  doing  mischief  by  his  own 
dishonesty  ?  And  is  it  not  similar  to  the  laws  of  all  civilized  na¬ 
tions,  which  now  exist  or  have  ever  existed,  in  such  cases?  And 
is  not  this  practice  the  same  as  it  has  been  in  all  other  cases,  and 
with  respect  to  all  other  property  from  time  immemorial?  But 
this  Bill  proposes  to  cut  off  and  bar  this  defence,  by  making  the 
Letters  Patent  conclusive  evidence ;  carry  out  the  principle  here 
proposed  in  its  application  to  other  species  of  property  and  the  le¬ 
gal  provision  for  its  protection,  and  its  absurdity  will  be  more  gla¬ 
ring.  Thus,  by  the  laws  of  this  and  all  other  civilized  countries, 
in  all  suits  and  actions  to  recover  the  possession  of  property,  or  to 
expel  the  defendant  from  the  use  of  it,  as  in  trover,  ejectment,  &c., 
the  plaintiff  first  furnishes  prima  facie  evidence  of  his  right  or  title, 
after  which  it  may  be  rebutted  by  evidence  on  the  part  of  the  de¬ 
fence,  showing  that  the  plaintiff  has  no  title  or  right  to  the  thing 
claimed,  and  that  it  is  a  mere  pretence,  that  the  title  by  which  he 
claims  is  fraudulent,  and  in  short,  that  the  defendant  has  a  good 
right  to  the  thing  claimed.  By  an  application  of  the  principle 
proposed  in  this  Bill,  this  system,  universal  as  it  is,  would  be  en- 
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tirely  changed,  and  the  defendant  in  suits  to  recover  the  posses¬ 
sion  of  property,  real  or  personal,  would  be  barred  of  any  and  all 
defence  which  might  go  to  contradict  the  plaintiff’s  pretended  title, 
or  show  that  he,  the  defendant,  had  a  title  paramount  to  that 
claimed  by  the  plaintiff,  the  very  thing  which,  in  all  times  and  all 
countries,  a  defendant  has  had,  and  which  above  all  other  things 
he  should  have,  a  right  to  show. 

The  provision  of  the  Bill  in  question,  making  Letters  Patent 
conclusive  evidence  of  the  exclusive  right  of  the  patentee  in  suits 
for  infringement,  is  expressly  to  bar,  and  would  bar,  in  such  cases, 
all  such  matters  of  defence  as  might  go  to  show  that  the  plaintiff 
has  no  right  to  what  he  claims.  It  permits  the  patentee,  in  viola¬ 
tion  of  a  great  fundamental  principle  in  all  systems  of  jurispru 
deuce,  and  with  which  all  men  of  intelligence  are  familiar,  to  take 
advantage  of  his  own  accumulated  wrongs,  by  using  a  patent  ob¬ 
tained  through  fraud,  as  conclusive  evidence  of  right  to  all  it  con¬ 
tains.  It  cannot  be  that  an  American  Congress  of  the  nineteenth 
century  can  ever  be  made  to  sanction  or  tolerate  a  doctrine  so 
monstrous. 

This  provision  seems  to  have  been  advocated  and  introduced 
into  the  Bill  on  the  supposition,  that  because  the  inventor’s  appli¬ 
cation  for  a  patent,  before  it  can  issue,  must  be  submitted  to  the 
inspection  of  the  Patent  Office,  and  subjected  to  the  supervision  of 
the  Commissioner  of  Patents,  it  should  guarantee  to  him  the  title 
to  all  his  patent  may  cover,  whether  he  had  any  right  to  it  or  not, 
or  whether  he  obtained  it  by  fair  or  foul  means. 

Such  a  doctrine  would  be  as  strange  in  theory  as  unsafe  and 
unjust  in  practice. 

Neither  this  nor  any  other  government  has  ever  acted  upon  the 
principle,  in  granting  an  individual  a  patent  for  an  invention,  of 
securing  to  him  what  he  was  not  entitled  to.  The  grant  in  theory 
and  effect,  if  not  in  terms,  is  on  condition  that  he  is  in  fact  what 
he  professes  to  be,  the  first  and  original  inventor  or  discoverer  of 
the  thing  patented. 

If  he  be  not  this,  and  it  being  either  a  mistake  or  fraud  on  his 
part  in  obtaining  the  patent,  and  no  other  sharing  the  blame,  of 
course  no  other  should  be  made  to  suffer  by  it.  The  government 
grants  him  his  Letters  Patent  on  his  own  representation,  and  the 
examination  which  it  is  practicable  for  it  to  make,  through  a  Com¬ 
missioner  of  Patents,  which  patent  may  be  used  as  prima  facie 
evidence  in  courts  of  justice,  of  his  right  to  the  thing  claimed,  and 
in  answer  to  which  the  other  party  must  take  upon  himself  the  bur¬ 
den  of  proving  that  the  patentee  was  not  entitled  to  it.  Now  is  not 
this  sufficient;  all  that  an  inventor  can  reasonably  ask;  all  that  is 
just,  or  that  government  can  properly  grant? 
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It’  the  government  attempt  to  do  more,  then  it  is  on  the  princi¬ 
ple  of  granting  to  the  patentee  not  only  what  he  has  acquired  a  right 
to  by  discovery  or  invention,  but  also  that  to  which  he  has  never 
had  any  right;  not  only  what  does  belong  to  him,  but  what  does  not 
belong  to  him;  not  only  what  does  not  belong  to  him ,  but  what  in 
fact  belongs  to  another;  not  only  the  means  and  legal  right  of  pro¬ 
tecting  himself  in  the  enjoyment  of  property  in  inventions  like  all 
other  property,  but  the  legal  right  and  power  of  taking  from  other 
men  what  they  have  in  use  and  what  belongs  to  them,  and  this, 
too,  without  the  legal  power  on  their  part  of  showing,  by  way  of 
defence,  the  facts  as  they  exist. 

The  inventor’s  right  to  his  invention,  recognized  by  govern¬ 
ments,  and  on  which  the  grant  of  Letters  Patent  for  its  protection 
issues,  is  the  right  of  discovery,  and  may  be  likened,  for  illustra¬ 
tion,  to  the  discovery  of  land.  Suppose,  then,  that  A.  discovers 
an  island,  and  believes  himself  to  be  the  first  discoverer  of  it ;  but 
it  so  happens,  that  long  before,  the  same  island  had  been  discov¬ 
ered  and  taken  possession  of  by  B.,  who,  at  the  time  of  the  dis¬ 
covery  of  A.,  was  actually,  though  unknown  to  A.,  living  on  some 
remote  part  of  it.  Now  if  A.  subsequently  insists  upon  his  claim, 
and  instiiutes  a  suit  of  ejectment  against  B.,  shall  B.  be  driven 
from  the  island  without  the  right  to  show,  in  his  defence,  that  he 
was  the  first  discoverer,  and  was  in  possession  of  it,  and  has  a 
right  to  remain  on  it,  and  a  right,  too,  paramount  to  that  of  A.? 
The  principle  of  this  new  Bill,  if  applied  to  such  a  case,  would 
oust  B.  unheard,  while  the  principle  of  the  Patent  Law,  as  it  now 
stands,  would  first  give  him  the  right  of  defence,  by  rebutting  A’s 
claim  of  title.  Can  there  now  be  any  difficulty  in  seeing  which 
is  the  proper  principle? 

But  as  a  further  argument  in  favor  of  this  provision  of  the  Bill, 
(and  this  is  a  leading  argument  of  its  advocates,)  it  has  been  said 
that  the  patentee’s  application,  before  he  can  receive  a  patent, 
must  be  submitted  to,  and  examined  by  the  Commissioner  of  Pa¬ 
tents,  an  officer  of  the  government,  and  that  this  affords  a  sufficient 
protection  to  the  public,  and  that  this  should  entitle  his  Letters 
Patent  to  a  conclusive  character  as  evidence,  and  that  this  is  a  good 
reason  why  the  patentee  should  have  this  special  power,  as  a 
guaranty  to  what  he  has  patented,  whether  it  belongs  to  him  or 
not,  and  whether  he  was  the  first  inventor  or  not.  This  argument 
has  the  same  quality  of  all  the  others  used,  or  which  can  be  used 
in  favor  of  such  m  absurd  provision,  that  of  fallacy  and  rottenness. 
It  is  without  any  foundation  whatever,  and  requires  only  to  be 
stripped  of  its  clothing  to  fall  to  pieces. 

What  is  more  probable,  from  the  very  nature  of  the  case,  and 
what  is  more  common  in  practice,  than  the  issuing  of  patents  for 
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things  previously  known  and  in  use  by  others,  but  not  with  the 
knowledge  of  the  officers  of  the  Fatent  Office,  or  in  most  cases  to 
the  knowledge  of  the  applicant  ?  How  often  does  it  happen,  that 
an  applicant  obtains  his  patent,  and  on  preparing  to  sell  his  in¬ 
vention,  finds,  to  his  great  disappointment,  that  he  has  got  no  new 
thing  after  all,  and  that  it  had  been  openly  in  use  in  some  other 
state,  or  parts  of  his  own  state,  long  before  he  thought  of  it  ?  It 
has  been  estimated  by  some  that  at  least  one-third  of  all  the  pa¬ 
tents  issued  for  new  inventions  and  discoveries,  are  in  fact  for 
things  old  and  well  known.  To  suppose  that  the  Commissioner 
of  Patents  can  know,  when  an  application  for  a  patent  is  made, 
whether  or  not  the  thing  claimed  has  ever  been  known  or  used  be¬ 
fore,  is  to  suppose  him  endowed  with  the  power  of  either  omnis¬ 
cience  or  omnipresence,  and  is  perfectly  ridiculous.  True,  he  and 
his  assistants,  on  examination,  would  know  whether  the  same 
thing  had  been  patented  before,  and  for  that  purpose  and  for  ad¬ 
justing  specifications  and  claims,  their  services  are  of  great  im¬ 
portance,  and  require  much  scientific  knowledge.  But  w  hen  a 
patent  is  requested  for  a  thing  claimed  to  be  new,  how,  in  the 
name  of  common  sense,  is  the  corps  of  the  Patent  Office  to  know 
how  many  of  the  twenty  million  of  inhabitants  of  the  United  States 
have  known  and  used  the  same  thing  before?  This  would,  in¬ 
deed,  require  clairvoyants  instead  of  those  learned  in  science  to  fill 
the  office. 

A  man  comes  from  the  south  and  asks  a  patent  for  what  he 
considers  a  new  thing;  how,  now,  is  either  the  Commissioner  or 
his  assistants  to  know  that  no  one  in  the  north  has  preceded  him 
in  discovery?  B.,  of  the  state  of  Maine,  makes  an  invention, 
really  new,  and  puts  it  into  use  without  intending  to  patent  it; 
his  neighbor,  C.,  then  pirates  it  and  hastens  to  Washington  to 
have  it  patented  ;  how,  now,  is  the  Patent  Office  to  know  that  C. 
is  a  pirate,  and  not  the  first  inventor?  But  enough  has  been  said 
on  this  point  to  show  that  such  an  argument,  used  in  favor  of  this 
provision,  is  too  feeble  to  bear  its  own  weight,  and  should  be 
treated  with  contempt  by  statesmen.  There  is  no  ground,  either 
in  the  experience  of  the  past,  or  in  the  present  practice,  or  the  na¬ 
ture  of  the  case,  to  give  the  shade  of  justice  or  propriety  to  the 
anomaly  which  this  provision  proposes;  the  simple  fact  is,  that 
the  inventor  must  hold,  his  inventions  as  he  does  all  other  property, 
and  support  his  title  to  them  in  the  same  manner;  this  is  right, 
proper  and  just,  and  this  power  he  has  by  the  present  law. 

But  another  feature  of  the  Bill,  contained  in  the  sixth  section, 
is  the  provision  for  the  repeal  of  patents,  by  procuring  a  rule  of 
court,  on  the  party  or  parties  interested  in  the  patent  requiring 
cause  to  be  shown  why  the  patent  should  not  be  repealed,  and  if 
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on  the  return  no  cause  be  shown,  or  the  cause  shown  be  insuffi-. 
cient,  then  the  court  shall  issue  process  against  the  parties  inter¬ 
ested,  and  if questions  of  fact  shall  arise  they  may  be  tried  by  jury, 
&c.  This  is  intended  as  a  substitute  for  the  right  of  defence 
which  now  exists,  and  which  this  Bill  proposes  to  subvert,  that  is, 
as  an  antidote  to  the  evil  contained  in  the  proviso  above  referred  to. 
And  at  most,  supposing  no  other  objection  to  exist  to  it,  it  amounts 
to  nothing  more  than  the  creation  and  introduction  of  an  evil  to  be 
used  as  an  apology,  only  for  the  creation  and  introduction  of  its 
antidote. 

On  this  obscure  provision,  it  may  be  first  inquired,  what  process 
is  here  meant  to  be  issued,  and  what  proceeding  had  under  it; 
surely  the  courts  would  have  to  legislate,  to  so  patch  up  this  pro¬ 
vision  as  to  act  under  it.  But  aside  from  mere  formality,  this  pro¬ 
vision,  so  far  as  it  is  intended  as  a  substitute  for  the  right  of  de¬ 
fence,  granted  by  the  existing  law  to  the  defendant  in  suits  for  in¬ 
fringement,  and  which  is  designed  to  be  taken  away  by  this  new 
theory,  is  inadequate  and  bad  in  substance,  and  has  no  quality 
whatever,  as  such  substitute,  to  recommend  it. 

As  such  substitute,  it  has  two  substantial  objections  to  it. 
First,  it  would  be  wrong  and  unjust  in  its  operation  ;  and  second, 
it  would  vastly  and  materially  increase  litigation.  It  would  be 
unjust,  because,  among  other  bad  effects,  it  would  frequently  re¬ 
quire  an  innocent  person  to  institute  legal  proceedings,  and  con¬ 
duct  them  under  disadvantages,  to  prove  matters  which  he  should 
be  allowed  to  offer  as  a  defence  ;  taking,  for  instance,  a  case  of 
common  occurrence.  A.  having  long  been  in  the  actual  and  open 
use  and  possession  of  an  art  or  improvement,  and  having  erected 
buildings,  apparatus  and  fixtures,  to  carry  on  the  business,  to  his 
surprise  receives  a  notice  from  some  stranger  in  some  other  part 
of  the  country,  apprising  him  for  the  first  time  of  the  existence  of 
a  patent  for  that  thing,  and  claiming,  with  much  pomp  and  au¬ 
thority,  to  be  the  patentee  of  it,  and  forbidding  all  further  use  of 
the  same  without  his  consent. 

On  inquiry,  it  is,  indeed,  found  that  he  has  a  patent,  but  that 
both  his  knowledge  of  the  article  and  his  patent  were  obtained 
long  after  A.  had  been  in  open  and  daily  use  of  it ;  but  neither  the 
patentee  nor  the  Patent  Office,  from  the  remoteness  of  his  residence, 
or  other  cause,  had  happened  to  know  of  it.  Now  what  shall  be 
done?  Shall  A.  be  permitted  to  go  on  with  the  use  of  the  thing 
to  which  he  and  all  the  rest  of  mankind  have  an  undoubted  right, 
and,  as  in  other  cases,  be  left  only  to  defend  himself  when  attack¬ 
ed?  Or  shall  he  be  driven  to  the  absurdity  of  himself  instituting 
proceedings  to  show  that  another  man  has  not  a  right  to  take  away 
from  him  a  thing  (that  is,  the  invention)  which  he  has,  and  has 
long  had  in  his  possession  and  use?  Shall  the  folly,  fraud  or  mis- 
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take  of  another,  in  taking  out  a  patent  for  what  he  has  no  right  to, 
drive  A.  to  the  necessity  of  commencing  legal  proceedings  to  pre¬ 
vent  his  property — that  is,  the  thing  by  him  in  use— -from  being  ta¬ 
ken  away  from  him  by  law ?  Are  we  henceforth  to  frame  laws  which 
shall  sanction  and  authorise  a  man’s  property  which  he  may  have 
in  his  possession,  and  to  which  he  has  an  undoubted  right,  to  be 
taken  away  by  another,  unless  he  shall  incur  the  trouble  and  ex¬ 
pense  of  a  suit  to  protect  it?  Heretofore,  in  all  civil  governments, 
a  citizen  has  had  the  right  of  enjoying  what  belonged  to  him  until 
attacked  by  others,  and  then  to  show  his  claim  or  title  to  it  by  way 
of  defence.  A  contrary  rule  would  be  on  the  principle  of  his  be¬ 
ing  required  to  show  a  negative,  and  equally  unjust,  absurd  and 
unheard  of  among  the  laws  of  any  civilized  country 

What  now  is  the  argument  devised  and  used  in  behalf  of  this 
Bill  by  its  interested  advocates,  appearing  as  they  do  in  the  self- 
procured  garb  of  a  Committee  of  Inventors,  and  wrongfully  as¬ 
suming  to  represent  the  wishes  and  sentiments  of  Inventors? 

It  is,  that  it  will  lessen  litigation. 

This  is  plausible,  and  an  object  worthy  of  being  sought;  but  it 
is  really  a  curious  argument  to  draw  from  such  premises,  and  it  is 
still  more  curious  that  an  absurdity  so  great  has  had  any  effect 
upon  the  minds  of  intelligent  men. 

It  requires  but  a  moment  of  reflection  on  what  would  be  the 
operation  of  this  Bill,  to  see,  in  the  plainest  light,  that  the  direct 
effect  of  the  provision  under  consideration — that  of  requiring  a  de¬ 
fendant,  in  a  suit  by  the  patentee  for  infringement,  to  institute  an¬ 
other  suit  or  proceeding  before  he  could  offer  or  make  available 
his  matters  of  defence — will  be  to  vastly  increase,  and  in  most  cases 
double  litigation.  It  will  render  it  necessary,  in  nearly  all  litigat¬ 
ed  cases,  to  conduct  two  suits  to  a  final  termination,  instead  of  one , 
as  under  the  present  law.  Thus,  it  is  well  known  to  all  those  fa¬ 
miliar  with  litigations  on  Letters  Patent  for  new  inventions,  that 
in  a  large  majority  of  cases  the  defence  is  mixed,  consisting  of  two 
classes  or  kinds  of  matter :  1st,  such  as  goes  to  show  that  the  de¬ 
fendant  has  not  made,  sold,  or  used  the  thing  patented,  or  that,  if 
he  have,  he  had  a  right  so  to  do,  derived  directly  or  indirectly  from 
the  patentee  himself;  and,  2d,  such  as  goes  to  show  the  patent  to 
be  void. 

By  the  law  as  it  now  exists,  all  these  matters  may  be  given  in 
evidence  under  a  plea  of  the  general  issue,  provided  the  defend¬ 
ant  put  the  plaintiff  fully  on  his  guard  by  giving  him  thirty  days 
previous  notice  of  the  names  and  residence  of  those  by  whom  he 
intends  to  prove  a  previous  knowledge  or  use  of  the  thing  patent¬ 
ed,  and  all  these  matters  may  be  tried  and  disposed  of  in  one  suit, 
and  with  the  expense  of  only  one  litigation.  But  this  new  Bill 
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now  under  consideration,  expressly  and  directly  splits  these  mat¬ 
ters  of  defence,  and  makes  two  suits  of  them  in  each  case. 

It  requires  that  those  only  belonging  to  the  first  class  as  above 
specified,  shall  be  tried  in  the  suit  commenced  by  the  patentee  or 
bis  representatives,  and  that  another  suit  or  proceeding  shall  be 
commenced  by  the  defendant  against  the  parties  interested  in  the 
patent,  for  the  purpose  of  trying  those  of  the  second  class. 

Is  this  then  a  proper  basis  on  which  to  rest  the  cry  of  a  decrease 
of  litigation  ?  fs  this  the  vaunted  relief  which  this  Bill  is  to  bring 
to  invei  tors  and  the  community,  by  divesting  them  from  a  burden 
of  litigation?  Is  this  the  charity  to  inventors  and  security  to  the 
public,  which  the  advocates  of  this  Bill  have  been  so  clamorous 
about  ?  If  so  let  the  community  and  inventors  be  saved  from  its 
blessing.  It  is  submitted,  that  there  is  no  statute  of  any  nation 
on  the  globe,  as  a  precedent  for  such  a  law,  nothing  in  the  juris¬ 
prudence  of  any  country  like  it;  nothing  in  the  practice  of  any 
court  to  excuse  it,  nothing  in  the  nature  of  the  case  to  require  it, 
and  nothing  in  principle  to  give  it  one  particle  of  justice. 

Much  has  been  said,  and  well  said,  in  the  reports  of  the  Com¬ 
missioner  of  Patents  for  the  last  three  years,  on  the  nature  of  pro¬ 
perty  in  inventions,  the  just  claims  of  the  inventor  upon  the  com¬ 
munity  for  a  complete  protection  of  such  property,  and  showing 
the  justice  of  its  being  protected  by  law  as  fully  as  any  other  pro¬ 
perty.  This  is  not  denied,  and  ought  not  to  be  denied;  but,  as 
shown  above,  the  provisions  of  the  Bill  referred  to,  seek  more,  and 
aim  at  an  extraordinary  protection,  (more  in  the  nature  of  a  guar¬ 
antee,)  at  the  same  time  that  they  burden  the  means  of  protection 
with  nearly  double  the  present  expense,  and  thereby  defeat  their 
own  object,  and  encumber  the  law  with  increased  obscurity. 

The  fact  is,  that  the  law  as  it  now  stands,  so  far  as  all  civil  ac¬ 
tions  and  civil  remedies  are  concerned,  does  protect  inventions  to 
the  same  extent  that  other  property  is  protected,  and  ail  that  Con¬ 
gress  can  do  to  make  the  protection  more  in  all  respects,  like  that 
to  other  property,  (except  a  few  minor  amendments,)  is  to  add  the 
right  of  criminal  actions  for  infringements,  which,  it  is  believed, 
can  never  be  done  with  safety. 

The  great  mistake  usually  made  in  this  matter,  which  was 
made  in  the  petition  of  the  lobbying  committee,  and  which  per¬ 
haps  the  Commissioner  of  Patents  in  his  reports  has  not  entirely 
avoided,  is  that  of  assuming  that  what  the  inventor  claims  in  his  Let¬ 
ters  Patent ,  is  what  he  should  be  protected  in  the  exclusive  right  to.  This 
they  call  his  property ,  and  then  insist  that  it  should  be  protected 
as  other  property  ;  but  this,  it  is  submitted,  would  be  entirely 
wrong,  and  that  the  protection  should  extend  only  to  what  he  is 
entitled  to  by  the  first  discovery  or  invention ,  and  not  to  what  he 
has  happened  to  claim,  whether  fraudulently  or  by  mistake. 
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And  the  chief  difference,  so  far  as  the  extent  of  protection  is 
concerned,  between  these  provisions  of  the  Bill  and  the  old  law 
as  it  now  stands,  is,  that  the  old  law  protects  the  patantee  in  the 
exclusive  right  to  what  he  is  the  first  inventor  ofi,  and  consequently 
what  belongs  to  him,  while  this  Bill  would  wrongfully  protect  him 
in  the  exclusive  right  to  what  he  may  chance  to  get  in  his  patent, 
but  which  may  belong  to  some  one  else,  or  to  the  public.  But  it 
is  due  to  the  Commissioner  of  Patents,  to  here  say,  that  it  is  not 
understood  nor  intended  to  be  intimated,  that  he  either  proposed 
or  has  advocated  the  extraordinary  provisions  referred  to. 

Section  2  of  the  Bill,  requiring  an  oath  to  a  caveat,  is  of  little 
or  no  consequence,  since  the  loss  of  the  fee  to  be  paid  under  the 
present  law  is  a  sufficient  bar  to  the  needless  accumulation  of 
caveats. 

And  not  refunding  to  the  applicant  any  part  of  the  fee,  on  reject¬ 
ing  his  application,  is  a  wrongful  penalty  for  his  efforts  to  benefit 
the  public,  in  which  he  surely  must  suffer  the  worst  consequence 
of  a  failure  of  success. 

Section  3  provides  for  extending  the  claim  at  any  time  when 
the  patentee  shall  consider  it  for  his  interest,  and  this  without  a 
surrender  of  his  original  patent  until  the  Commissioner  has  deci¬ 
ded  to  grant  the  re-issue.  This  is  all  on  one  side,  and  would 
permit  and  encourage  the  extending  of  claims  from  time  to  time, 
barely  to  prevent  the  introduction  of  improvements  by  others,  and 
discourage  the  efforts  now  used  to  adapt  the  claim  in  patents  pre¬ 
cisely  to  the  invention,  and  cause  the  public  to  be  deceived  by  the 
use  of  obscure  claims,  to  be  used  as  mere  traps.  The  present 
law  provides  for  the  correction  of  imperfect  specifications,  which 
is  all  that  should  be  allowed.  And  the  last  proviso  of  this  section 
allowing  two  patents  for  the  same  thing  to  exist,  that  is,  both  the 
re-issue  and  the  original — the  assignee  to  hold  under  the  latter, 
and  the  patentee  under  the  former — is  evidently  bad. 

Section  5,  requiring  three  witnesses  to  prove  a  fact,  is  unheard  of  ; 
and  the  provision  requiring  the  court  to  appoint  two  persons,  in 
the  art,  to  decide  the  question  of  infringement,  is  dangerous,  as 
it  is  well  known  and  conceded,  that  such  persons  are  more  likely 
to  be  jealous  and  biased  than  any  other;  and  the  matter  being  in 
their  hands,  beyond  the  reach  of  other  evidence,  it  would  be  haz¬ 
ardous  in  the  extreme. 

Section  9.  The  provisions  of  this  section  are  all  substantially 
contained  in  the  seventh  section  of  the  act  of  1839,  and  the  deei- 
sions  of  courts,  and  now  in  force,  except  that  part  requiring  three 
witnesses  to  prove  the  same  thing ,  which  part  is  as  absurd  as  it  is 
novel. 
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Section  10,  requiring  a  party  to  have  his  premises  searched,  or 
to  suffer  a  consequence  in  the  nature  of  a  penalty,  is  surely  of  doubt¬ 
ful  right  as  well  as  expediency. 

Section  12,  providing  for  the  publication  of  descriptions  of  in¬ 
ventions,  would  perhaps  be  a  useless  expense,  as  several  journals 
already  publish  sufficient  descriptions  of  them  as  matter  of  choice, 
and  without  charge. 

There  should  undoubtedly  be  some  mode  of  repealing  invalid 
patents,  but  by  no  means  should  such  provisions  be  substituted  in 
place  of  the  defendant’s  right  of  defence  ;  all  that  is  necessary,  as 
an  ample  provision  for  the  repeal  of  patents,  is  to  add  to  the  fif¬ 
teenth  section  of  the  law  of  1S36,  what  is  contained  in  the  sixth 
section  of  the  act  of  1793,  and  which  was  probably  omitted  in  the 
law  of  1836,  through  inadvertency;  namely,  that  in  an  action  for 
infringement,  if  the  defendant,  by  way  of  defence,  prove  facts 
showing  the  patent  invalid,  the  court  shall  thereupon  declare  it  void. 
This  would  reach  all  that  is  necessary  in  this  respect. 

These  views  are  respectfully  submitted  for  the  consideration  of 
the  members  of  Congress,  not  with  the  pretended  sanction  of  a 
committee,  but  wholly  with  a  relian  upon  their  truth  and  the 
correctness  of  the  principles  suggested. 


